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 1 
OVERVIEW 
Sports associations constitute a large portion of the nonprofit sector.  The past 15 years have 
witnessed substantial changes in the overall legal environment in which they operate.  This paper will 
examine selected aspects of those changes with a view to identifying considerations which may be 
relevant to the way in which nonprofit corporations in sport ought to be regulated. 
 
INTRODUCTION 
 
The nonprofit sector has a very important place in the Australian community not only for the resources 
it commands but because it is widely regarded as a crucial element of the social fabric.2
 
  Nonprofit 
activities have a large role in a wide spectrum of very worthwhile community services including care 
for the aged, disadvantaged and infirm, the advancement of science and learning, general community 
service and the promotion of sport and recreation opportunities.  Bearing in mind the topic of this 
paper, there is a voluminous body of literature on the desirability of sport and recreation.  It identifies 
many benefits such as improved health and fitness, diversion from the pressures and unhappiness of 
modern life, social cohesion, rehabilitation of criminals, "character building" and instilling values such 
as fair play.   
Given the importance to the community of nonprofit services generally, and sport and recreation in 
particular, it is perfectly understandable that qualities essential to their functioning and success should 
be highly regarded.  Altruism, charity and "volunteerism" are frequently identified in this context.   
 
Further to that importance, an environment should exist which will permit these nonprofit community 
services to flourish.  This may be achieved in a variety of ways.  One is due recognition in the mass 
media or by community awards and honours for the contributions of those who volunteer their skills.  
Another is by ensuring that the legal structure under which nonprofit activities operate strikes a 
balance between the competing needs of simplicity of operation and minimum administrative costs on 
the one hand and of public accountability on the other.  A linked consideration is to ensure that 
volunteerism is not burdened with unwarranted legal obligations so that it is discouraged. 
 
                                                     
2 See further, Lyons, M., Nonprofit Organisations in Australia: What We Should Know and What Should We Find 
Out Next?  Program on Nonprofit Corporations, Working Paper No.1, Queensland University of Technology, 
Brisbane, 1991. 
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A great many of the groups in the Australian community which pursue nonprofit activities have 
organised themselves as corporations.  This may be as a company limited by guarantee under the 
national Corporations Law (either with or without a licence to dispense with the word "Limited" as 
part of the company's name3
 
) or as an incorporated association under the law of a State or Territory. 
There is growing debate about the future legal and financial regulation of these nonprofit corporations. 
 There are many questions to be answered and they include: 
 
· Is the system of State and Territory laws for incorporated associations disjointed and a hindrance 
to the smooth operation of those associations which operate nationally, as well as needlessly 
complicating educational programs and administrative requirements?   
 
· Is the company limited by guarantee an anachronism?   
 
· Are recent moves to expand the personal liability of those who manage incorporated 
associations "dangerous"?4
 
 
· Are the current financial reporting requirements for nonprofit corporations sufficient protection 
for members and creditors?   
 
· Should there be one national law for all corporations - profit seeking and nonprofit - with 
different requirements for director liability and financial reporting according to the scale of 
operations?  
  
These and other questions will take much consideration and time to resolve.  They are unlikely to be 
answered in one short paper.  The purpose of this paper is to seek to illuminate the present and coming 
debate about nonprofit corporations by highlighting the substantial changes which have occurred in the 
overall legal environment for sport in Australia over the past decade or so.  Sports organisations are a 
large portion of the nonprofit sector.  Whether as individual clubs or governing bodies (groups of 
clubs), sport are organised as nonprofit corporations in very great numbers.  Therefore, changes in 
sport's legal environment must be an important consideration for the debate about the regulation of 
nonprofit corporations. 
 
SPORT AND LAW OR SPORTS LAW 
 
"Sports law" is one of those fields of law which is applied law as opposed to pure or theoretical law.  
Rather than being a discipline with a common legal theme such as criminal law, equity or contract law, 
                                                     
3 Corporations Law s.383. 
4 Schultz, J., "Associations Incorporation (Miscellaneous) Amendment Act 1992 (SA)" (1993) 3(1) ANZSLA 
Newsletter 3. 
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sports law is concerned with how law in general interacts with the activity known as sport.  Hence, the 
label "applied law".  Yet there is an increasing body of law which is specific to sport.  This produces 
debate among scholars over whether one should use the term "sports law" which indicates a legal 
discipline in its own right or "sport and law" which reflects the multifarious and applied nature of the 
field.  No doubt the general public would regard this as one of those sterile debates which are so 
attractive to inhabitants of ivory towers - if the public bothered to think about it! 
 
Sport and the law is not the only field of law to be debated in this way.  As new fields of law emerge it 
is almost customary for them to undergo this debate until they have been around long enough to 
establish themselves.  This leads to an important observation; namely, systematic attention to sport and 
law is a relatively new phenomenon in Australia.  It is certainly something which has occurred only 
during the past 15 years.  It is difficult to find any seminar papers or learned writings on the topic prior 
to that period.  Those which exist were regarded or presented almost as curiosities at their time of 
publication.  There seems to have always been court cases concerning sport, but they were isolated and 
appear almost insignificant compared with the variety and volume of court proceedings that are to be 
observed today.  A contributing factor to prior inactivity is that in some fields of law the courts 
pursued a policy of non-intervention by holding that sport disputes were private matters which did not 
raise justiciable issues.5
 
 
Any informed observer will realise that the position is vastly different today.  What has produced this 
change?   
 
The growing commercialisation of sport, especially since the Los Angeles Olympic Games of 1984, 
has been very important.  This has two main dimensions.  Growing numbers of participants in 
commercialised sport have the opportunity to earn a living (or part of one) from their participation.  
This applied first for the "professionals", whether they be tennis players, cyclists, golfers, cricketers, or 
league footballers.  More recently there have been the former amateurs of basketball, netball, 
swimming and the gentlemen's game of rugby union.  The gymnasts, hockey players and volleyballers 
are knocking on the door.  This has produced an abundance of legal issues concerning from whom and 
how those participants earn their living as athletes.   
 
The other main dimension to commercialisation is the enormous power of sport to convey an 
advertiser's message.  With the widespread recognition of this circumstance has come the greatly 
enhanced opportunity for sport to sell its services as a medium for advertisers, either directly or, more 
importantly, indirectly through television and radio (especially since the introduction of colour 
television in 1974).  The future offers potentially greater rewards to smaller sports.  An audience of 
50,000 reaps about one ratings point to the networks and not much advertising revenue, but what will 
that audience produce in advertising revenue for a subscription satellite channel or cable operator 
where there is vastly improved scope for the audience to be matched to a particular advertiser's needs? 
                                                     
5 The height of this approach is to be found in the decision of the High Court of Australia in Cameron v Hogan 
(1934) 51 CLR 358. 
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 Legal arrangements have become an integral part of the process of sport harnessing this advertising 
power.  Television rights agreements, sponsorship contracts, corporate box facility hiring 
arrangements and elaborate protective measures against competitive and ambush marketing including 
trade mark and business name registrations, and even special Commonwealth legislation for the 
Olympic marks,6
 
 have been necessary.  There has been a further legal dimension in the form of 
complex legislation to control undesired advertising messages in the case of tobacco products. 
As well as the commercialisation of sport as a reason for increased prominence for legal issues, 
government interest in sport has made its own contribution.  Government financial support has grown 
enormously since Australia's poor medal performance at the Montreal Olympic Games in 1976.  This 
has been directed to a variety of purposes including travel costs for representative teams, playing 
facilities, coaching, scholarships for athletes and the engagement of professional administrators.  Legal 
implications include employment contracts for administrators, scholarship agreements for athletes and 
government encouragement (sometimes insistence) to take insurance covers and adopt administrative 
structures which reflect modern management principles and involve incorporation.  Government 
motives for this support are various.  Prominent among them are political imperatives (assistance for a 
popular activity) and promotion of national health, fitness and self-esteem.  With the aim of protecting 
gains made in these quarters, government has led endeavours to eliminate the use of performance-
enhancing drugs which have been branded as cheating (a threat to Australian success in the 
international arena), a danger to health and an undesirable example to the nation's youth.  Special 
legislation providing for testing has resulted, as well as insistence on sports organisations developing 
complex legal arrangements called "doping policies" to regulate the investigation and punishment of 
instances of doping. 
 
Finally, there is less public acceptance of the inevitability of injury in sport and of violent behaviour.  
This has contributed to the current state of affairs whereby when an injury occurs there is a markedly 
increased likelihood - compared with 15 years ago - that legal proceedings will ensue.  Through the 
mechanism of seeking an award of damages, legal proceedings involve an endeavour to shift the loss 
sustained by the injured person to another participant, to a sports organisation or one of its officials or 
to the operator of the sports facility where the injury occurred.  This has led to vastly more complex 
insurance arrangements, going beyond normal public liability to extensions to cover volunteers, 
participants and coaches (professional indemnity).  Some sports have made systematic efforts to 
insulate themselves from liability or its effects by the use of exclusions or indemnities. 
 
The impact which the changed legal environment has had and can have on the affairs of incorporated 
sports organisations is not widely known or understood, even by some sports administrators.  In an 
endeavour to establish this impact more fully, the following sections will consider changes in the legal 
environment for sport over the past 15 years in four areas: (1) the common law rule of restraint of 
trade, (2) control of the advertising of tobacco products, (3) control of performance-enhancing drugs 
                                                     
6 Olympic Insignia Protection Act 1987 (Cth). 
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and (4) liability for physical injury to sport participants. 
 
COMMON LAW RULE OF RESTRAINT OF TRADE 
 
Numerous legal issues arise from the circumstance that significant numbers of participants in 
commercial sport earn a living (or part of one) from their participation.  For full-time or part-time 
professional footballers, cricketers and others from the team sports, the law relating to employment 
and industrial relations is relevant.  Professional golfers, tennis players and others from individual 
sports are more likely to be in business in their own right as sport participants.  This brings forth 
another group of legal issues with some similarities, but significant differences as well.  For all of 
these professional athletes, legal arrangements in regard to endorsement contracts, taxation, public and 
media appearances and dealings with their agents will prove important. 
 
A legal issue which has attracted much attention among the public (as well as among lawyers) is the 
rule of common law against unreasonable restraints of trade (often referred to as the restraint of trade 
doctrine).  The rule is complex, both theoretically and in its practical applications.  For that reason it is 
difficult to explain briefly.  In essence, it is concerned with promoting free economic competition.  The 
concept of "trade" in the context of sport at least has come to be equated with earning a livelihood (in 
whole or part).  Rules of sport which restrict the opportunity of athletes to earn a livelihood risk 
contravening the common law rule.  However, a restraint will not be unlawful if it is reasonable in 
terms of the interests of both the person imposing it and the person upon whom it is imposed, as well 
as the public.7
 
 
There seems to be something in the nature of team sports which has made confrontation with the 
doctrine of restraint of trade inevitable.  Historically, great store has been placed on team or geographic 
loyalty in sport.  It is hardly arguable that a person who plays for a team or represents a region should 
be a strong supporter of that team or region.  Yet the historical emphasis on loyalty has demanded that 
it be undying - a tribal  allegiance the breach of which is considered treacherous.  In its extreme form, 
this view regards it as inconceivable and totally offensive that a player should pledge allegiance to a 
group which, for that player, had hitherto been "the enemy".  Even so, the fact has been that players 
wish to change sides.  Personality clashes, better opportunities for playing career development and 
superior facilities and coaching have always been capable of encouraging a player to leave the fold, but 
the prospect of increased income has been the strongest factor.   
 
While one strategy for preventing a "leakage of loyalty" has been to make it attractive for a player to 
stay, another has been to make rules requiring players to stay and punishing those who do not.  This 
strategy of requirement and punishment brought the rules of sport into conflict with the common law 
rule of restraint of trade because they restricted a player in regard to practising his or her trade.  Court 
cases followed.  Early rules linked to a requirement to stay which were held illegal sought to allocate 
                                                     
7 A useful discussion of the common law rule is to be found in Adamson v New South Wales Rugby League Ltd 
(1991) 27 FCR 535, especially at 554-555. 
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players to clubs by virtue of place of birth or residence,8 permitted clubs to retain players on their team 
lists even though the player did not have a current agreement to play with the club9 and disallowed 
transfers between clubs except on payment of compensation to the original club.10  Punishment rules 
which were held to be illegal operated against players who joined rival11 or ostracised12
 
 competitions.   
In making their rulings, the courts recognised that for a sports league to survive, bidding wars for 
uncontracted playing talent had to be controlled.13  Restrictive rules directed to this end would be 
protecting a legitimate interest of the league.  Yet in the circumstances of the early cases, it was 
considered by the courts that the restrictive rules went further than reasonably necessary to protect that 
legitimate interest.  The clear message was that some restriction might be reasonable,14 but the courts 
declined to specify in advance what that would be.15  Perhaps spurred by the prospect of developing a 
system of player control which was safe from successful legal challenge, the leagues introduced 
progressively more sophisticated rules such as drafts and salary caps.  An enormous quantity of 
resources was devoted to this task and hints from the courts fortified the leagues in the belief that they 
were on the right track.16  So it came as a severe shock to the leagues when the Full Court of the 
Federal Court ruled in 1991 that the New South Wales Rugby League's internal player draft was an 
unreasonable restraint of trade.17  In particular, the Australian Football League which perseveres with a 
draft has been on the back foot ever since.  In view of this decision, it must be questioned whether 
there is any restraint on player movement between clubs which can be regarded as reasonable.18
                                                     
8 Hall v Victorian Football League [1982] VR 64. 
  Since 
this position appears inconsistent with earlier pronouncements by the courts, one wonders whether the 
sports leagues have been led a merry chase.  It is especially regrettable that the High Court refused 
special leave to hear an appeal from the Full Court of the Federal Court thereby depriving itself of the 
9 Buckley v Tutty (1971) 125 CLR 353. 
10 Ibid. 
11 Grieg v Insole [1978] 3 All ER 449 (World Series Cricket). 
12 Hughes v Western Australian Cricket Association (Inc) (1986) 69 ALR 660 (rebel tour of South Africa). 
13 Buckley v Tutty (1971) 125 CLR 353, 377. 
14 Buckley v Tutty (1971) 125 CLR 353, 377; Foschini v Victorian Football League unreported, Crockett J, Supreme 
Court of Victoria, 15 April 1983. 
15 Buckley v Tutty (1971) 125 CLR 353, 377-8.  See also, e.g., Adamson v New South Wales Rugby League Limited 
(1991) 31 FCR 242, 249 per Sheppard J., 297 per Gummow J. 
16 Foschini v Victorian Football League unreported, Crockett J, Supreme Court of Victoria, 15 April 1983. 
17 Adamson v New South Wales Rugby League Limited (1991) 31 FCR 242. 
18 "[T]he internal draft is contrary to the common law principle that people are entitled to practice their trade as and 
where they wish, exercising and developing their skills as they see best and making their own decisions as to their 
employment and lifestyle... [H]ow, in a free society, can anyone justify a regime which requires a player to submit 
such intensely personal decisions to determination by others?"  Adamson v New South Wales Rugby League Ltd 
(1991) 31 FCR 242, 280-1 per Wilcox J. 
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opportunity to settle this point.19
 
 
Restraint of trade cannot be dismissed as of concern to only the major professional leagues in sports 
such as Australian rules and rugby league.  Many sports have been touched20 and the sums of money 
involved can be relatively small.21
 
  The transfer, zoning and similar rules of suburban and country 
leagues are often called into doubt as being in restraint of trade. 
The doctrine of restraint of trade is usually invoked when a player is out of contract with his or her 
club; i.e., the player's contract has expired but the league or former club is seeking to restrict for whom 
he or she may play now or in the future.  Yet there are suggestions that the courts will invoke the 
doctrine in relation to grossly unfair or one-sided terms notwithstanding that the contract is still in 
force.22  Here there is an unclear merging of the doctrine of restraint of trade and the doctrine against 
unconscionable dealings.23
 
  When it is taken into account that, independently of these suggestions, the 
High Court of Australia in recent years has breathed new life into the doctrine against unconscionable 
dealings, it is plain that the often one-sided agreements which some hitherto amateur sports have had 
with their outstanding and promising athletes (many of whom are children without access to 
independent legal and financial advice - a factor which can attract the doctrine against unconscionable 
dealings) could be vulnerable to legal challenge either as unconscionable or in restraint of trade.  A 
cautious approach would suggest that care will have to be taken to ensure a fair balancing of interests. 
Indeed, independent of these legal considerations, it is to be expected that there will be more disputes 
like that witnessed in Australian swimming over the past 12 months.  As amateur sports become 
wealthier and the potential rewards for the leading athletes expand, some difficult decisions about 
income and wealth sharing will have to be made.  Inevitably a portion of these will surface as 
contractual disputes entailing resort to the law. 
 
CONTROL OF ADVERTISING OF TOBACCO PRODUCTS 
 
                                                     
19 Special leave to appeal was refused on 24 October 1991. 
20 E.g., basketball (Carfino v Australian Basketball Federation Inc. (1988) ATPR ¶40-895, Jackson v Western 
Australian Basketball Federation (Inc) (1991) 21 ALD 283), boxing (Watson v Prager [1991] 3 All ER 487), 
cricket (Grieg v Insole [1978] 3 All ER 449, Hughes v Western Australian Cricket Association (Inc) (1986) 69 ALR 
660), rough riding (McCarthy v Australian Rough Riders Association Inc (1988) ATPR ¶40-836) and soccer 
(Barnard v Australian Soccer Federation (1988) 81 ALR 51). 
21 E.g., Barnard v Australian Soccer Federation (1988) 81 ALR 51, 53 (1987 contract for "$70 per win and certain 
other payments").  See also, Jackson v Western Australian Basketball Federation (Inc) (1991) 21 ALD 283, 285. 
22 See, A Schroeder Music Publishing Co. v Macaulay [1974] 3 All ER 616 and Watson v Prager [1991] 3 All ER 
487.  However, this must be balanced against Buckenara v Hawthorn Football Club Ltd [1988] VR 39, 44 where it 
was acknowledged that there is a slowness to find that a restrictive term is an unreasonable restraint of trade during 
the period of service required by the contract. 
23 See, Yanover, M. and Kotler, H., "Artist/Management Agreements and the English Music Triology: Another 
British Invasion?" (1989) 9 Loyola Entertainment Law Journal 211. 
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On 1 September 1976, advertising of tobacco products on radio and television was prohibited by 
Commonwealth legislation.24  The prohibition was directed to holders of radio and television licences. 
 An unqualified prohibition, however, had the potential to act unfairly, especially for television.  For 
instance, a movie which displayed a billboard containing a cigarette advertisement as background to a 
scene would offend the prohibition.  The response was to disregard the material relating to the tobacco 
products if its broadcast was an accidental or incidental accompaniment to the televising of other 
matter and the television licence holder did not receive payment for the "tobacco advertisement."25
 
   
In the view of the anti-smoking lobby at least, this qualification came to be abused and sport was the 
principal medium for that abuse.  Strategically placed signs displaying well-known cigarette brand 
names and manufacturer's corporate names could achieve lengthy exposure on television coverage of 
sport.26
 
  This was especially so in cricket where a sign on the perimeter fence behind the batsman or 
bowler could be observed for a large portion of a television broadcast.  In the eyes of the anti-smoking 
forces, to add insult to injury, smoking was seen to be linked to glamorous, healthy and popular 
pastimes.   
The perceived abuse was not acted on firmly for some years.  In late December 1983, the Australian 
Broadcasting Tribunal issued a policy statement in which it expressed its views on the operation of the 
prohibition and the exception.27  In March 1984, it announced that it had found that a number of 
advertisements appearing on television had breached the prohibition.  Two of these related to rugby 
league (ground advertisements for Winfield cigarettes during the 1982 New South Wales Rugby 
League grand final) and cricket (a cricket promotional advertisement which gave improper prominence 
to Benson & Hedges).  The decision did not have the effect of finding that a contravention had 
occurred, but it could have been relevant in regard to a licence renewal, suspension or revocation.  The 
more significant effect lay in the possible unwillingness of licensees to transmit the material again.  
There followed court proceedings in which the decision was challenged unsuccessfully.28
 
   
After the grand final of the New South Wales Rugby League competition in 1984, Channel 10 in 
Sydney was charged with and ultimately convicted of an offence under section 132 of the Broadcasting 
Act 1942 (Cth) in respect of its telecast of the "Winfield Spectacular" which was part of the pre-game 
                                                     
24 Broadcasting and Television Amendment Act 1976 (Cth) s.5 which inserted s.5A into s.100 of the Broadcasting 
and Television Act 1942 (Cth). 
25 Broadcasting and Television Amendment Act 1976 (Cth) s.5 which inserted s.10 into s.100 of the Broadcasting 
and Television Act 1942 (Cth).  In Director of Public Prosecutions v Universal Telecasters Sydney Ltd (1990) 168 
CLR 594, the High Court considered the broadcast of incidental matter to be innocent by virtue of definition rather 
than being an exception. 
26 E.g., see Lawrence, G., "It's Just Not Cricket!" in Lawrence, G. and Rowe, D. (eds.), Power Play. Essays in the 
Sociology of Australian Sport (1986) 151, 152-6. 
27 Australian Broadcasting Tribunal, Advertising Matter Relating to Cigarettes, Cigarette Tobacco or Other Tobacco 
Products, 29 December 1983. 
28 Rothmans of Pall Mall (Aust) Ltd v Australian Broadcasting Tribunal (1985) 58 ALR 675. 
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entertainment.29
 
 
Such actions either were regarded as insufficient or came too late.30  In 1987, the Victorian Parliament 
enacted legislation which prohibited tobacco product advertisements generally.31
 
  This struck at the 
ground signage which was a key element in the exploitation of the exception to the television 
prohibition.  However, existing contractual arrangements were preserved and there was provision for 
exceptions to be granted in order not to discourage premier sport events from coming to the State.  
Even so, this legislation was a factor in the loss of the World Motorcycle Grand Prix event to New 
South Wales which did not at the time have any relevant prohibitions. 
Similar legislation followed progressively in South Australia,32 Western Australia,33 the Australian 
Capital Territory34 and New South Wales.35  However, so long as the accidental or incidental 
accompaniment exception remained in the broadcasting legislation and it was not illegal to display a 
tobacco advertisement at a sports venue,36
     
 tobacco advertisements appeared on television in volume 
and with regularity. 
From 1 July 1993, the Commonwealth has prohibited tobacco product advertising generally.37  The 
major development is that the Commonwealth has invoked its corporations power and its trade and 
commerce power to prohibit publication of tobacco advertisements.38  The prohibition on broadcasting 
television advertisements for tobacco products is continued.39
                                                     
29 United Telecasters Sydney Ltd v Director of Public Prosecutions (1988) 168 CLR 594. 
  A very wide meaning is given to 
"tobacco advertisement" so that it covers not only advertisements which promote smoking and the 
30 Indeed, there has been a reluctance by the Australian Broadcasting Tribunal (apparently supported by the courts) 
to regard signage on grandstands, perimeter fencing, sports equipment and participants as anything other than 
incidental to the event while it is occurring: Action on Smoking and Health Ltd v Australian Broadcasting Tribunal 
(1992) 27 ALD 709.  This attitude demonstrates an ignorance of the modern relationship between sport at its highest 
levels, television and marketing: they are inseparable and do not happen without each other. 
31 Tobacco Act 1987 (Vic.). 
32 Tobacco Products Control Act Amendment Act 1988 (SA). 
33 Tobacco Control Act 1990 (WA). 
34 Tobacco (Amendment) Act 1990 (ACT). 
35 Tobacco Advertising Prohibition Act 1991 (NSW). 
36 Either because there was no local prohibition or the advertisement was permitted under existing contractual 
arrangements or specially authorised. 
37 Tobacco Advertising Prohibition Act 1992 (Cth). 
38 Ibid. s.15(1) and (2). 
39 Ibid. s.13.  See also, Broadcasting Services Act 1992 (Cth), Schedule 2 which imposes licence conditions 
prohibiting the broadcasting of tobacco advertisements within the meaning of the Tobacco Advertising Prohibition 
Act 1992 (Cth). 
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purchase of tobacco products, but also promote trade marks and designs registered in respect of 
tobacco products40 and brand names.41  Another important inclusion in the definition of tobacco 
advertisement is promotion of the name of a manufacturer of tobacco products (provided that name 
appears on tobacco products or their packaging.)42  As with the State and Territory legislation, the new 
Commonwealth prohibition strikes at signage so that the accidental and incidental accompaniment 
exception (which remains)43
 
 cannot be exploited. 
From the perspective of sport, under the Commonwealth legislation the only relevant occasion when a 
tobacco advertisement in connection with an Australian sports event is permitted is if the responsible 
Minister is satisfied that the event is of international significance and failure to authorise publication of 
the advertisement will be likely to result in the event not being held here.44  Conditions may be placed 
on the publication of the advertisements related to their content, number and manner of publication.45
Also, under significant transitional provisions, it is a defence to a prosecution for breach of the 
legislation to publish before 1 January 1996
  
Guidelines have been issued recently pertaining to the exercise of the Minister's discretion.  Obviously, 
this is designed to protect the position of major motor-racing events such as the Adelaide Formula 1 
Grand Prix, Gold Coast Indy Car and Eastern Creek Motorcycle Grand Prix in which the competing 
teams have major international sponsorships from tobacco companies.   
46 a tobacco advertisement under a pre-1 April 1992 
sponsorship agreement.47  A defence arises in similar circumstances for tobacco advertising signs 
provided the sign is permitted by the Tobacco Advertising Prohibition Regulations.48
 
 
The relationship between Commonwealth, State and Territory laws maximises the reach of the 
prohibitions.  State and Territory laws are preserved by the Commonwealth legislation where they 
have a concurrent operation.49  However, the fact that action may be lawful under State law does not 
protect it from being unlawful under the Commonwealth legislation.  Further, provision is made so 
that activity which is permitted, or for which a defence is available, under the Commonwealth 
legislation may still contravene State or Territory law.50
                                                     
40 Ibid. s.9(1)(a)-(d). 
 
41 Ibid. s.9(1)(f). 
42 Ibid. s.9(1)(e). 
43 Ibid. s.14.  See also, s.19. 
44 Ibid. s.18. 
45 Ibid. s.18(3). 
46 Before 1 May 1996 in the case of cricket: ibid. s.21(1)(c). 
47 Ibid. s.21. 
48 Ibid. s.22. 
49 Ibid. s.6. 
50 Ibid. s.6(3). 
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A further dimension is the creation of health promotion statutory authorities or programs in South 
Australia,51 Victoria,52 Western Australia53 and the Australian Capital Territory,54 but not under the 
Commonwealth or New South Wales legislation.  The purpose of these has been to devote a portion of 
revenue raised from State tobacco levies toward health promotion.  As part of that process funds have 
been available to sport to replace lost sponsorships.  For instance, the Victorian Health Promotion 
Foundation has been a major funder of the Anti Cancer Council of Victoria's QUIT campaign which 
has bought out maturing tobacco company sponsorships and made available sponsorships to sports 
which may not have previously attracted tobacco company sponsorships.  In addition, the Foundation 
can make grants for activities, facilities, projects or research programs in furtherance of its health 
promotion objectives.55
 
   
This has been merely an overview of a very complex legislative scheme.  It is a major exercise to 
describe and comment on the detail of the Commonwealth, State and Territory legislation and is 
beyond the scope of this paper.   
 
What then are the implications of this legislation for nonprofit sports organisations?  While most of the 
sponsorship dollars have gone to the governing bodies of big sports such as cricket, rugby league and 
motor racing, it must be recognised that they may be nonprofit bodies56
 
 and are at the pinnacle of 
groupings of nonprofit organisations.  The funds they raise from tobacco sponsorships are used in part 
for development of sports opportunities at the grass roots level.  Over the years, these governing bodies 
have required sophisticated legal advice to ensure that sponsorship arrangements did not contravene 
applicable legislation.  The negotiation and on-going management of sponsorships has required 
equally sophisticated accounting, managerial and marketing skills which have had to be provided in-
house or from outside the organisation.  Dealings with the health promotion authorities and programs 
require legal or quasi-legal skills in terms of arranging and managing sponsorship agreements and 
grants.  Again, this often necessitates purchasing those skills from outside the organisation or engaging 
professional staff. 
The consequence of these developments is that tobacco company sponsorships and anti-tobacco 
advertising legislation have contributed to the evolution of the governing bodies of some sports57
                                                     
51 Tobacco Products Control Act 1986 (SA) Part III which establishes The South Australian Sports Promotion, 
Cultural and Health Advancement Trust. 
 into 
52 Tobacco Act 1987 (Vic.) Part 3 which establishes the Victorian Health Promotion Foundation. 
53 Tobacco Control Act 1990 (WA) Part 3 which establishes the Western Australian Health Promotion Foundation. 
54 A Health Promotion Fund has been established which is administered by the ACT Department of Health. 
55 Tobacco Act 1987 (Vic.) s.18(a). 
56 The controlling body for Australian cricket is the Australian Cricket Board which is a company limited by 
guarantee with a licence to dispense with the word "Limited" from its name. 
57 In some instances, there has been a "filter-down" effect whereby the next tier of sports body in a sport has had to 
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sophisticated business units with turnovers, management practices and status of many mid-sized 
Australian commercial enterprises.  The difference is that the non-profit sports organisation seeks 
surpluses to return to the sport's development, the commercial enterprise seeks profits to pay to 
investors.  How significant a difference is this? 
 
CONTROL OF PERFORMANCE-ENHANCING DRUGS 
 
Taking some kinds of performance-enhancing drugs has been prohibited at Olympic Games for the 
past 25 years.  Since then the list of prohibited substances has grown and procedures such as blood 
doping have been banned as well.  However, it has only been over about the past 5 years that the 
Australian sports community has been significantly affected by policies directed against drugs in sport. 
  
 
Although the Commonwealth government through the Australian Sports Commission established the 
National Program on Drugs in Sport in 1985, it was allegations of drug taking at the Australian 
Institute of Sport made in a Four Corners program in late 1987 that thrust the drugs in sport issue into 
the limelight.  These allegations led to a massive Senate inquiry which had commenced before the 
Seoul Olympic Games at which Alex Watson and Ben Johnson were found guilty of breaches of the 
doping rules.  These two much reported convictions added fuel to the Senate's investigations.  The two 
reports from the Senate inquiry58 in turn led to the creation of a new Commonwealth statutory 
authority at the beginning of 1991, the Australian Sports Drug Agency.59  In general terms, the Agency 
is responsible for conducting drug tests for human sport in Australia.  Its testing authority extends to 
competitors in national and international events in Australia, Australian representative athletes, foreign 
athletes in Australia which the Agency is requested to test on behalf of various foreign agencies and 
athletes who directly or indirectly receive financial support from the Commonwealth.60  The Agency 
also has responsibility for co-ordinating testing of Australian athletes overseas pursuant to various 
international agreements.  In Australia, it supervises the collection of samples, arranges for testing at 
the Australian Government Analytical Laboratories in Sydney and processes results.  Sport governing 
bodies are notified of results and left to implement their own disciplinary procedures and impose 
penalties if necessary.  As well, the Agency has important educational, research and policy 
development functions.61
                                                                                                                                                 
respond to the challenges of the tobacco legislation.  E.g., State associations which may have separate sponsorship 
arrangements, or responsibilities to implement the national body's obligations.  Also, smaller sports which have 
received sponsorships need to be familiar with the legislation. 
   
58 Australia, Drugs in Sport, An Interim Report of the Senate Standing Committee on Environment, Recreation and 
the Arts (1989) and Australia, Drugs in Sport, Second Report of the Senate Standing Committee on Environment, 
Recreation and the Arts (1990). 
59 Established by the Australian Sports Drug Agency Act 1990 (Cth). 
60 Ibid., s.2(1) "competitor" and s.3. 
61 Ibid., s.8. 
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Strictly, a sport is not obliged to facilitate the Agency's testing program or act on the Agency's testing 
results.  However, the Australian Sports Commission makes it a condition of its funding program that 
sports do so.62
 
  Also, the Agency has been successful in securing the support of other sports which do 
not rely on the Commission's largess. 
A number of athletes accused of doping offences have challenged proceedings taken against them in 
courts of law.63  In one instance, the sports body lacked the resources to defend the action.64
 
  This has 
led to calls for the Commonwealth to fund legal defences.   
A further development which is planned is complementary State and Territory legislation which will 
extend the testing net to athletes who are at present outside the reach of the Commonwealth legislation 
because of constitutional limits on Commonwealth power. 
                                                     
62 Australian Sports Commission Revised Doping Policy September 1992, Attachment III. 
63 Pate and Hall v Australian Professional Cycling Council Inc., Supreme Court of Victoria, No. 5216 of 1992; 
Gaspar, T., "Pate and Hall Set the Pace" (1992) 2(1) ANZSLA Newsletter 9.  Vinnicombe v Australian Sports Drug 
Agency and others, Federal Court of Australia, NSW District Registry, No. G0065 of 1992; Gaspar, T., 
"Vinnicombe in Pursuit of a Professional Licence" (1992) 2(1) ANZSLA Newsletter 10; Gaspar, T., "Vinnicombe 
Back on Road" (1992) 2(2) ANZSLA Newsletter 7.  Robertson v Australian Professional Cycling Inc. unreported, 10 
September 1992, Waddell CJ in Eq., Supreme Court of New South Wales; Gaspar, T., Cyclist Beats Drug Ban" 
(1992) 2(4) ANZSLA Newsletter 6. 
64 Robertson v Australian Professional Cycling Inc. unreported, 10 September 1992, Waddell CJ in Eq., Supreme 
Court of New South Wales; Gaspar, T., Cyclist Beats Drug Ban" (1992) 2(4) ANZSLA Newsletter 6. 
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The implications of these developments is that most governing bodies in Australian sport have had to 
develop and administer doping policies.  These are increasingly sophisticated legal documents which 
authorise in-competition and out-of-competition testing of athletes for an ever-changing list of 
prohibited substances and methods, establish testing procedures and disciplinary tribunals and set 
penalties for offences.  These policies must tread a fine line between the requirements of the Australian 
Sports Commission, the legislation establishing the Agency and the relevant international sports 
federation's rules which may depart from the Olympic movement's model on which the Commission's 
and Agency's practices are based.  Not only is this a complex and expensive exercise it is on-going.  
The demands on sport are large.  For instance, Athletics Australia65
 
 which is the governing body for 
track and field, has found it necessary to establish two specialist structures: a Doping Commission and 
a Doping Control Tribunal.  Notwithstanding that Athletics Australia is one of the better resourced 
sports bodies, it has considered it necessary, in the case of the Tribunal, to call on outside assistance to 
deal with the complex issues which doping cases often raise.  For others less fortunate, it would not be 
unfair or unkind to say that they have been or are at present out of their depth in relation to managing 
the testing and discipline dimension to the drugs in sport issue. 
LIABILITY FOR PHYSICAL INJURY TO SPORT PARTICIPANTS 
 
As yet unpublished empirical research66
 
 into the volume of sport and recreation related personal injury 
litigation in Victoria indicates that in the early 1980s an increase occurred which cannot be explained 
by changes in population, participation rates or the volume of litigation in general.  This higher level of 
litigation has been maintained into the 1990s.  The following table shows the results of searches of all 
potentially relevant litigation commenced in the Victorian Supreme and County Courts in Melbourne 
in the first and third calendar quarters of the designated years.  The cases which were found have been 
divided into categories for sport, recreation, playground and amusement (fairs and shows).  The bulk 
of the increase has fallen on sport, and it is a large increase. 
Over the period surveyed, there was no increase in the number of cases brought against fellow 
participants.  In fact, as a proportion of the whole, such cases fell from 31% in 1979 to 12% in 1990.  
The number of cases against fellow participants in contact sports was minuscule, although incidents 
which would entitle a civil action for damages could be surfacing as claims for criminal injuries 
compensation.67
                                                     
65 A company limited by guarantee with a licence to dispense with the word "Limited" from its name. 
  This is because such claims are dealt with more cheaply and speedily than civil 
actions and, if the claim is successful, there is a guarantee of payment by the State - something which 
is not the case with a potentially uninsured and impecunious defendant to a civil claim.  These 
advantages outweigh the smaller size of awards under the criminal injuries compensation scheme 
66 Opie, H., Nature and Incidence of Personal Injury Litigation in Sport and Recreation (in progress), Faculty of 
Law, The University of Melbourne. 
67 A related search of the records of the Criminal Injuries Compensation Tribunal have revealed a small and 
relatively steady number of claims in respect of on-field violence over the same period as the survey of the Supreme 
and County Courts. 
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compared with civil damages claims. 
 
It is suggested that the figures in the table prove what sport administrators and lawyers have believed 
for some time: the 1980s heralded a new era of legal liability for injuries to sports participants.  This is 
borne out by the prominence from the early 1980s onwards of industry concerns over legal liability, 
appropriate insurance and incorporation as a protective measure, together with the rapid growth in the 
number of relevant conferences and seminars.  Over time these concerns have become more 
sophisticated and have expanded into fields beyond injury liability.  There has been a progression from 
"the basics", being incorporation and public liability insurance, to insurance policy extensions to cover 
volunteers and association officials, professional indemnity insurance for coaches, defamation and, 
more recently, directors' and officers' liability.68
 
 
Although the empirical research does not indicate that there should be any particular concern over an 
increase in litigation between participants, insurers have begun to offer participant to participant 
                                                     
68 See Sievers, A.S., "The Honorary Director: The Obligations of Directors and Committee Members of Non-profit 
Companies and Associations" (1990) 8 Company and Securities Law Journal 87 and Sievers, A.S., Recent 
Developments in the Liability of Directors and Committee Members of Non-profit Associations, Program on 
Nonprofit Corporations, Working Paper No.7, Queensland University of Technology, Brisbane, 1992.  For a useful 
discussion of directors' and officers' insurance, see Waller, M., Nonprofit Directors' and Officers' Insurance, 
Program on Nonprofit Corporations, Working Paper No.12, Queensland University of Technology, Brisbane, 1992. 
 
 Sport, Recreation, Playground, Amusement Cases 
 Number of Cases 
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liability insurance for injuries and legal expense insurance for the successful defence of criminal 
prosecutions.  No doubt this is stimulated by a number of reported cases over the past few years 
involving civil and criminal liability.69
 
  This could be a pointer to the future. 
These developments have a number of implications.  The prospect of personal legal liability for 
volunteer workers, directors, and committee members will discourage some from offering their 
services.  Learning about potential liabilities, devising appropriate risk management procedures -  such 
as making decisions about which insurance cover to buy - and administering insurance policies in the 
manner which has been advocated,70
 
 will be immensely time-consuming and, for many volunteers, an 
intimidating task.  Professional assistance will be required and not available "in-house".  Resources 
which could have been available to promote the nonprofit activity have to be diverted to these tasks. 
IMPLICATIONS FOR THE REGULATION OF NON-PROFIT ASSOCIATIONS 
 
The reasons why an unincorporated association should incorporate are well traversed in the literature71
 
 
and it is pointless to repeat them here.  Naturally, any regulatory scheme for incorporated associations 
and companies limited by guarantee should deliver the recognised advantages.  Beyond that rather 
obvious consideration, it is suggested that the scheme should have at least the following 
characteristics: 
1. Provide an adequate level of protection for creditors and potential creditors.  This will 
encompass such matters as audited accounts, financial and other reporting to public regulatory 
authorities and identification of members' limited liability. 
 
2. Set regulatory structures and reporting requirements which will meet the operational needs of the 
incorporated body and not impose undue administrative burdens on the limited resources of 
volunteer groups. 
 
3. Facilitate or actually impose liability on the incorporated body and/or its controllers for various 
kinds of physical and economic injury consistent with acceptable standards of responsibility. 
                                                     
69 Civil liability: Giumelli v Johnston (1989) Aust. Torts Reports ¶81-085 (Australian rules, battery), Johnston v 
Frazer (1990) Aust. Torts Reports ¶81-056 (horse racing, negligence of jockey); Rogers v Bugden unreported, 
Supreme Court of New South Wales, 14 December 1990 (rugby league, battery and vicarious liability), see Boucher, 
D., "Club Liable for Player's Actions" (1991) 1(1) ANZSLA Newsletter 4; Sibley v Milutinovic (1990) Aust. Torts 
Reports ¶81-013 (soccer, battery).  Criminal injuries compensation: Re Lenfield (1993) Aust. Torts Reports ¶81-
222.  Criminal liability: R v Heke, unreported, Supreme Court of Queensland, 6 February 1992, (rugby league, 
manslaughter), see Boucher, D., "Manslaughter Charge Dismissed" (1992) 2(1) ANZSLA Newsletter 7. 
70 Waller, M., Nonprofit Directors' and Officers' Insurance, Program on Nonprofit Corporations, Working Paper 
No.12, Queensland University of Technology, Brisbane, 1992. 
71 E.g., Apel, I. and Landau, M., "The Associations Incorporation Act 1981: the Problems Solved and Those 
Remaining" (1983) 57 Law Institute Journal 583; Sievers, A.S., Associations Legislation in Australia and New 
Zealand (1989); Wright, R.P.D., "The Associations Incorporation Act 1981. Why and How to Use It." (1983) 57 
Law Institute Journal 424. 
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It should be an overriding element of all three characteristics not to inhibit volunteerism and 
community service. 
 
The following will briefly consider each of these characteristics in light of the review of the 
relationship between sport and law conducted on the previous pages. 
 
1. Provide an adequate level of protection for creditors and potential creditors. 
 
It is quite clear that many governing bodies of Australian sport have become substantial and 
sophisticated nonprofit business enterprises in terms of turnover, assets, management practices and 
number of employees.  Indeed, in expressing their aspirations, they adopt the terms of the profit-
seeking sector such as "efficiency", "businesslike" and "professional".   
 
This would suggest that regulatory requirements as to audit, financial and other reporting, and 
reflection of limited liability in the corporate name ought to be no different from the requirements for 
companies operating in mainstream profit-seeking business.  The fact that surpluses are returned to the 
sport in the nonprofit corporation should carry little weight when interests of creditors are in mind.   
 
The view that nonprofit bodies require the licence not to use the word "Limited" in order to distance 
themselves from the taint of commerce seems unconvincing when commercially active bodies such as 
the Australian Football League and the Australian Cricket Board, or perhaps even Athletics Australia, 
hold such licences.  Furthermore, other governing bodies apparently accept the title "Inc." - arguably 
insignificantly different from "Limited" - without suffering the taint of commerce.  Indeed, the 
Australian Olympic Committee Inc. - a body which personifies the "purity" of sport - embraces 
commercial activity through its marketing programs with substantial zeal. 
 
Even so, a distinction can be drawn between commerce and profit.  Arguably "Limited" suggests the 
taint of the profit-seeking motive and nonprofit bodies therefore ought to able to dispense with the 
word.  By contrast the willingness to accept "Inc." derives from the fact that - in Australia - it is closely 
associated with nonprofit activities (albeit sometimes commercial and surplus-seeking activities) and 
is not therefore tainted.  Seen in this light, there may be justification for continuing with the name 
licence arrangements for companies limited by guarantee.  After all, creditors will be alerted to these 
companies' corporate status by virtue of the compulsory Australian Company Number citation. 
 
It is very important to recognise that the number of corporations to which these considerations apply 
represents only a thin, albeit growing, layer at the top of a very large pile of nonprofit sports 
corporations in Australia.  In an endeavour to deal with the few, it would be misconceived to impose 
inappropriate requirements on the many.  For instance, while the audit and reporting requirements of 
or akin to the Corporations Law might be appropriate for the Australian Olympic Committee Inc., it 
would be foolhardy to extend the same treatment to a 7-team incorporated hockey club which leases 
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some fields from the local municipal authority and is raising funds by raffles and fetes in order to build 
a small clubhouse.  Thus, any moves to tighten reporting requirements based on the perception that 
sport is now "big business" should not be implemented indiscriminately or across-the-board. 
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Perhaps the solution is to be found in a sliding scale system of audit and reporting requirements.72
 
  
These could become more detailed according to the scale of the corporation's activity based on a 
variety of tests including assets, indebtedness, turnover, employees and places of business.  No doubt 
there will be difficulties in defining appropriate steps in the scale, but they ought not to be 
insurmountable.   
If the suggestion made above in relation to continuation of the name licence provision is unacceptable, 
this sliding scale could be used to determine use of the words "Limited" and "Inc.", the latter being 
confined to nonprofit bodies which are smaller according to the scale.  All other bodies, profit and 
nonprofit, would use Limited.73
 
   
2. Regulatory Structures and Reporting Requirements Matched to Needs and Resources of 
Volunteer Groups 
 
The proposal contained in the immediately preceding paragraph recognises the very limited resources 
of most nonprofit corporations for dealing with reporting requirements in that the smaller the available 
resources, the less demanding are the requirements. 
 
It would be possible to implement such a proposal separately under the legislation pertaining to the 
incorporation of associations in each State and Territory as well as under the Corporations Law for 
companies limited by guarantee.  However, such an approach, with the real prospect of different scales 
in the various jurisdictions, ought to be discouraged if only to avoid "forum shopping".   
 
The experience in Australian sport is that there is a need for a national approach to be taken to the 
regulation of incorporated associations.  A growing number of them are functioning nationally with 
quite modest resources and membership.  Some are the sole body relevant to a particular activity with 
individual members spread over the country.  These may or may not have administratively distinct, but 
not legally separate, State chapters.74
                                                     
72 This approach is to a limited extent exhibited by the Associations Incorporation Act 1985 (SA) Part IV Division 2 
which uses among other things the level of gross receipts as a trigger for certain auditing and financial recording and 
reporting obligations. 
  Other national bodies co-ordinate legally separate State bodies.  
Even local or intra-State bodies are having increased dealings outside their home jurisdictions as sport 
is nationalised with improved communications and transport.  Furthermore, the cost of developing 
education and management programs for sports administration would be greatly reduced if one system 
73 To some extent this approach is to be found in the existing policies of the Australian Securities Commission for 
granting and revoking licences to dispense with the word "Limited" in the name of a company limited by guarantee; 
Australian Securities Commission, Omission of "Limited" from Company's Name, ASC Policy Statement No. 50, 29 
March 1993, ASC Releases PS 50.  If the company's commercial activity is significant the Commission will consider 
revoking the name licence.  Activity is regarded as significant if, among other things, current liabilities exceed 
$500,000 at annual balance date. 
74 E.g., the Australian Society of Sports Administrators Inc. has a national office and eight State chapters whereas the 
smaller Australian and New Zealand Sports Law Association Inc. possesses a more centralised administration.  In 
both cases, individual membership is of the national body, not of separate State bodies. 
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of regulation prevailed. 
 
If an incorporated association carries on business (defined to include not-for-profit) outside its 
jurisdiction of incorporation, provision is made under the Corporations Law Part 4.1 Division 1 for its 
registration, but not incorporation, as an Australian registered body.  However, this is in the nature of a 
complicating aspect for sports administrators rather than a useful, simple national scheme. 
 
A possible solution would be for incorporated associations legislation to be abolished and the 
regulation of these associations transferred to the Corporations Law with audit and reporting 
requirements and registration fees tailored to meet their differing circumstances.  Alternatively, larger 
(according to the sliding scale mentioned above) and national75
 
 nonprofit corporations should be 
accommodated under the Corporations Law leaving small, local incorporated sports bodies to be 
catered for by State and Territory associations incorporation legislation having undemanding audit and 
reporting requirements. 
3. Liability for Controllers 
 
In Commonwealth Bank of Australia v Friedrich and others,76
                                                     
75 In setting regulatory requirements, allowance would have to be made for the limited resources of some of these 
bodies. 
 an honorary director of the National 
Safety Council of Australia (Victorian Division) - a company limited by guarantee with a licence to 
dispense with the word "Limited" from its name - was held personally liable for debts incurred by the 
company.  These debts were not paid due to the company's financial collapse which was in turn largely 
due to the fraudulent activities of its chief executive officer, John Friedrich. 
76 (1991) 9 ACLC 946. 
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This case has triggered much discussion of the liabilities of directors and officers of companies limited 
by guarantee as well as committee members of incorporated associations.  In some quarters there has 
been expression of fear that the decision will discourage volunteer participation and that new forms of 
insurance will have to be acquired or greater premiums paid.  It has also stimulated thoughtful 
consideration of these potential liabilities which are not new, but were in existence before the National 
Safety Council case and went largely ignored.77  Another reaction has been to revise the law pertaining 
to the personal obligations of committee members of incorporated associations in South Australia in 
relation to the debts of the association in the event of its winding up.78
 
 
Warnings have been issued against the administrators of nonprofit corporations being panicked into 
withdrawing their services.79  Equally, the action of the South Australian legislature has been deplored 
as "a dangerous departure from current law".80
 
 
It is very easy to understand the concern of the volunteer administrators of nonprofit sports 
corporations.  Over the years they have been "sold" the merits of incorporation, one of them being 
greater protection from personal liability for committee members.  Next, they learned that 
incorporation of the association did not protect them from personal liability for bodily injury to sports 
participants and spectators if the committee member was personally involved in the wrongful conduct. 
 This problem was thought to be "solved" by specific insurance indemnifying them against that form of 
liability.  Now, there is another dimension to personal liability: the statutory and related duties of 
directors and committee members (commonly referred to as directors' and officers' liability even 
though incorporated associations usually do not have a board of directors). 
                                                     
77 Sievers, A.S., "The Honorary Director: The Obligations of Directors and Committee Members of Non-profit 
Companies and Associations" (1990) 8 Company and Securities Law Journal 87 and Sievers, A.S., Recent 
Developments in the Liability of Directors and Committee Members of Non-profit Associations, Program on 
Nonprofit Corporations, Working Paper No.7, Queensland University of Technology, Brisbane, 1992. 
78 Schultz, J., "Associations Incorporation (Miscellaneous) Amendment Act 1992 (SA)" (1993) 3(1) ANZSLA 
Newsletter 3. 
79 McGregor-Lowndes, M., Facing Up to the Liabilities of Nonprofit Enterprise. A Strategy to Minimise and 
Finance Liabilities, Program on Nonprofit Corporations, Working Paper No.11, Queensland University of 
Technology, Brisbane, 1992 
80 Schultz, J., "Associations Incorporation (Miscellaneous) Amendment Act 1992 (SA)" (1993) 3(1) ANZSLA 
Newsletter 3. 
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Perhaps it is time to adopt a different approach; namely, legislative immunity for volunteer office 
bearers.  This is an issue that has received substantial mention in an earlier paper in this Program of 
Working Papers.81  While political and jurisdictional complications may preclude immediate action in 
this regard, it should be noted that it is now almost routine for Parliaments to legislate for personal 
immunity for citizens who volunteer82
 
 their services to various public agencies.  The immunity covers 
actions taken in good faith in fulfilment of functions concerning the public agency.  If it is good 
enough for those who volunteer for government sector community service to be accorded immunity, 
there seems no reason in principle why similar immunity should not be accorded those who volunteer 
for private sector community service.  There are points which should qualify this broad proposal -  
1. The immunity should not apply if there has been an absence of good faith on the part of the 
volunteer. 
 
2. At least in the case where there has been bodily injury, the immunity should not apply to the 
corporate body and, as a precondition to the immunity of the volunteer, the body corporate 
should be insured against the relevant liability. 
 
3. There will be problems of definition and demarcation: should a "volunteer" include those who 
receive some modest financial reward such as an honorarium?  Also, to volunteers in which 
nonprofit corporations should this immunity extend? 
 
CONCLUSION 
 
One of the aims of this paper has been to describe the marked changes in the legal environment in 
which sport now functions compared with 15 years ago.   
 
These have occurred mainly at the highest levels and should not guide across-the-board changes to the 
regulatory environment for nonprofit corporations in sport.  Indeed, the resources available to sport are 
now faced with a much wider variety of administrative demands which detract from the ability of sport 
to meet its core community service role.  There are some indications that the administration of sport is 
under stress from these demands.  Further demands on those resources by way of increased regulatory 
requirements should be resisted unless there is very good reason for change. 
 
One change of the past 15 years which has had reach a greater number of nonprofit organisations has 
been personal liability, especially for injury.  To promote volunteerism, serious consideration needs to 
be given to immunity from liability where a volunteer acts in good faith (subject to the qualifying 
considerations identified above). 
                                                     
81 McGregor-Lowndes, M., Facing Up to the Liabilities of Nonprofit Enterprise. A Strategy to Minimise and 
Finance Liabilities, Program on Nonprofit Corporations, Working Paper No.11, Queensland University of 
Technology, Brisbane, 1992, 3-5. 
82 "Volunteer" is here used guardedly because many such volunteers are paid sitting and other allowances. 
